










Mr. Hoggan "ha[s] not made any attempt to show good cause [or extraordinary 

circumstances] why [he] did not" submit this report earlier. See Carbon Injection Systems, 2012 

WL 3068487, at *2-3. "Accepting supplements to prehearing exchanges without reasons for 

[their delay] would in effect make the prehearing exchange deadlines meaningless." 99 Cents 

Only Stores, 2009 WL 1900069 at *7 n2. Thus, the Court should deny Mr. Hoggan's Motion. 

Moreover, Mr. Hoggan cannot demonstrate extraordinary circumstances, or even good 

cause, for his failure to submit the expert report earlier. The Complaint put Respondents on 

notice that Complainant is alleging storm water from the Site reached waters of the U.S. via the 

Summit County MS4. OALJ Index Document 1 at 5, ,r,r 43-44. Mr. Hoggan had almost a full 

year between the September 27, 2017 Complaint and his September 24, 2018 Prehearing 

Exchange to support his position that storm water from the Site does not reach waters of the U.S. 

Though he did not take advantage of that time, Mr. Hoggan certainly could have supported his 

position upon review of Complainant's August 2018 Initial Prehearing Exchange. He did not. 

Further, Complainant listed Ms. McCarthy as a witness in its December 14, 2018 

Rebuttal Prehearing Exchange, after which Respondent had ample time to supplement his 

exchange prior to the February 15, 2019 deadline for submitting supplemental evidence without 

good cause. He did not. Nor did he attempt to supplement his exchange upon receiving Ms. 

McCarthy's report during the period when he could have done so for good cause. Mr. Hoggan 

did not even move to supplement his prehearing exchange for good cause in response to 

Complainant's Motion for Accelerated Decision on Liability. Only now, ·when this Court has 

stated that it will not entertain such motions except in extraordinary circumstances, does Mr. 

Hoggan move this Court to allow him to supplement his prehearing exchange with an unnamed 

expert's unfinished report at some point in the next couple of weeks. 
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As in Titan Wheel Corp. , Mr. Hoggan's actions and statement that Complainant only 

recently filed the expert report of Julia McCarthy are "unconvincing" and do not show good 

cause (let alone extraordinary circumstances), as the allegation that storm water from the Site 

reaches waters of the U.S. is a central element of the Complaint. See 2002 WL 1315600, at *9-

11 , ajf'd, 291 F. Supp. 2d 899, ajf'd per curiam, 113 Fed. Appx. 734. There is no requirement or 

reason Mr. Hoggan would need to wait for Complainant to introduce a related expert, their 

expected testimony, or their report before doing so himself. 

Respondent' s failure to explain why he did not submit the expert report can only mean 

that Mr. Hoggan either intended this delay or did not take the Presiding Officer's instructions 

seriously. Either way, Respondent's last-minute attempt to introduce a potential expert report 

demonstrates bad faith. And his failure to even mention the report earlier in the proceeding 

provides further support for denying his Motion. See Titan Wheel Corp., 2002 WL 1315600, at 

*9-11 (a respondent's failure to ever mention an issue earlier in the proceeding supported the 

EAB's refusal to admit related evidence via an untimely submission), ajf'd, 291 F. Supp. 2d 899, 

aff'd per curiam, 113 Fed. Appx. 734. 

Finally, Complainant will be prejudiced if Mr. Hoggan is allowed at this late stage of the 

proceeding to add an expert report. According to Mr. Hoggan, the report will allegedly be 

completed "in the next couple of weeks" by an unidentified expert. As the Court' s April 15, 2019 

deadline acknowledges, this will leave Complainant little time to review the report and prepare 

to address it at hearing. Also, Respondent does not seek to add the unnamed "experts" behind the 

report as witnesses or to add their curricula vitae. So Complainant is unable to assess their 

credibility and expertise or to cross examine them at hearing. Because Respondent' s Motion is a 

delay tactic and the untimely introduction of a new "expert" report would severely prejudice 
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Complainant, the Presiding Officer should deny Respondent' s Motion. See 99 Cents Only Stores, 

2009 WL 1900069, at *4-5 (ALJ 2009). 

IV. CONCLUSION 

Because Respondent Kent Hoggan failed to demonstrate any reason, let alone 

extraordinary circumstances or even good cause, for his failure to submit this report earlier, 

Complainant respectfully requests the Presiding Officer deny Respondent Kent Hoggan's Motion 

to Supplement Pretrial [sic] Exchange. 
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~ atthewCastelli, Attorney 

(303) 312-6491, castelli.matthew@epa.gov 
Charles Figur, Senior Attorney 

(303) 312-6915, figur.charles@epa.gov 
U.S. Environmental Protection Agency, Region 8 
1595 Wynkoop Street (8ENF-L) 
Denver, CO 80202 
Counsel for Complainant 
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CERTIFICATE OF SERVICE 

I certify that the foregoing COMPLAINANT'S RESPONSE IN OPPOSITION TO 
RESPONDENT KENT HOGGAN'S MOTION TO SUPPLEMENT PRETRIAL EXCHANGE, 
in In the Matter of Kent Hoggan and Frostwood 6 LLC, Respondents, Docket No. CWA-08-
2017-0026, dated April 19, 2019, was sent this day in the following manner to the addressees 
listed below: 

Copy by OALJ E-Filing System to: 

Headquarters Hearing Clerk Mary Angeles 
U.S. Environmental Protection Agency 
Office of Administrative Law Judges 
1200 Pennsylvania Avenue, N.W. 
Washington, DC 20460 

Presiding Officer The Honorable Susan L. Biro 

Copy by email to: 

Attorney for Respondents 

U.S. Environmental Protection Agency 
Office of Administrative Law Judges 
1200 Pennsylvania Avenue, N.W. 
Washington, DC 20460 

David W. Steffensen, Esq. 
Law Office of David W. Steffensen, P.C. 
4873 South State Street 
Salt Lake City, UT 84107 
Email: dave.dwslaw@me.com 

-~-
MfilthewCastelliey 

Dated: April 19, 2019 

U.S. Environmental Protection Agency, Region 8 
Legal Enforcement Program 
1595 Wynkoop Street 
Denver, CO 80202 
Tel.: 303-312-6491 
Email: castelli.matthew@epa.gov 
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